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SPECIAL NOTICE 


The United States Trade-Mark Association has per- 
fected an arrangement whereby it is able to furnish imme- 
diately to Subscribers for its REPORTER a manuscript 
copy of any decision of a Federal Court, or Appellate 
Court of any State at the cost of typewriting the same. 


This service will be of great value to Subscribers of 
the REPORTER who need a copy of a current opinion 
on any subject more promptly than it is obtainable from 
the pages of ‘the official reports, and to members of the 
Association who require a similar service for their legal 
department. 


Any Subscriber to the REPORTER interested in a 
ease pending on appeal by informing us of the fact in 


advance of thé decision would be assured of a full copy of 
the decision of the Court in the case within a few days of 
the time it is handed down. 


The purpose of this arrangement is primarily to im- 
prove our service to Subscribers by enabling us to publish 
more promptly than heretofore decisions on the subject 
of trade-marks, trade-names and unfair competition. 


In view of the added expense of the service outlined 
above, and the resulting incréase in the size of the publica- 
tion, we are compelled to raise the subscription of the 
TRADE-MARK REPORTER to Six Dollars ($6:00) be- 
ginning with the 1927: Volume (Vol. 17). The price of 
sirigle copies and of bound volumes, however, will remain 
as at present. 


THE UNITED STATES TRADE-MARK ASS’N 
34 Nassau Street New York City 
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Trade Mark Profits and Protection 
By 
HARRY A. TOULMIN, JR. 


Member of the Firm of Toulmin ¢€ Toulmin; Member 
of the Bar of the Supreme Court of the United States; 
the Bar of Ohio, etc.; Foreign Member of the Chartered 
Institute of Patent Agents (Great Britain). 















An informal record of the experiences of one of Ohio’s lead- 
ing patent attorneys that points out proved, successful methods 
of influencing the public by means of trade-marks. 


It covers the selection and registration of 
trade-marks in great detail, and is an essay on 
sound business methods. 






Let us send you this remarkable book—subject to return if not 


satisfactory. The price, $4.50, will be refunded if you do not 
wish to add it to your library. 


ID. Van Nostrand Co. niw Youre Gry 









THE 
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OF INTEREST TO NEW SUBSCRIBERS 


For a limited period, we are making the following offer 
to New Subscribers only: 













To every New Subscriber who purchases 
at the same time a full set of the 
REPORTER (16 vols.), in either brown 
cloth or brown buckram, we will include, 
absolutely free, a copy of the MASTER 
DIGEST in the binding selected. 


Send us your order promptly, as our stock of some of the 
earlier volumes is nearly exhausted. 


THE UNITED STATES TRADE-MARK ASS’N 
84 Nassau Street, 
New York City 
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PARFUMERIE RoGer ET GALLET SociETE ANONYME v. Gopet, INc. 
United States District Court, Southern District of New York 


December 1, 1926 


Trape-Marxs—Unrairk Competition—“Bovavuet ves Amours”’—FLEvURS 
pv’ Amour”—“Nuir p’Amour”—VacueELy Descriptive or PERFUMES 

—Nor Praima Facre Inpicative or Oricin. 

The French terms, “Bouquet des Amours,” “Fleurs d’Amour” and 
“Nuit d’Amour,” used as trade-marks on perfumes, are vaguely de- 
scriptive of a langourous mood, and do not, therefore, prima facie 
denote origin. That they have come to be identified solely with the 
product of a certain manufacturer is a matter for strict proof. 

Same—Same—Actions—Eviwence Requisire ror Proor. 

Where it is sought to establish right to words vaguely descriptive 
as trade-marks, affidavits are especially unsuited. Cross-examination 
is of the essence when issue is of added significance words of collo- 
quial speech may acquire by advertising. 

SamE—SaME—SAME—LACHES. 

When plaintiff delayed action for more than a year after filing 
bill, defendant was justified in assuming that no immediate action was 
in mind. The latter, having in the meantime built up his business, was 
not to be interfered with until plaintiff had completed his case. 


In equity. Suit for alleged unfair competition. Motion de- 
nied. 


Maurice Leon, of New York City, for the plaintiff. 
Morris Kirschstein, of New York City, for the defendant. 


Hanp, C. J.: What impression such legends as “Bouquet des 
Amours” or “Fleurs d'Amour” may make upon buyers’ minds it 
would be hard to say. Such as know any French at all must read 
them as vaguely descriptive of a languorous mood or sensation. 
“Nuit d’Amour” is of the same class, whatever we may think of 
its more voluptuous connotation. At least among those who know 
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their meaning the plaintiff's marks do not therefore prima facie 
denote origin. That they may have come to do so in fact, I should 
be altogether unwilling to deny, but if so, it is an imputed meaning 
which has to be proved and which affidavits are especially unsuited 
to establish. Cross-examination is of the essence when the issue 
is of the added fringe of significance that words of colloquial 
speech may acquire by advertisement and iteration. So far as 
denial is possible, the defendant has put the fact in issue, and the 
cause is not ripe for the present intervention of a court. 

I agree that there may be many buyers who have not even 
that acquaintance with French which gives any definite meaning to 
the words at all, although “amour” has an amorous background 
probably to all but the most illiterate. Perhaps about any French 
phrase which contains the syllables there hangs a sensuous aura 
and that is all. If so, the plaintiff, having first established a con- 
nection between that impression and his scents, may be able to 
keep others off. I say nothing as to that beyond observing again 
that disputed proof by affidavits will not ordinarily serve. The 
issue is in any case, difficult to maintain, and ought to be, for it is 


easy enough for dealers to adopt unequivocal marks of origin. 


When they seek to circumscribe the use even of another tongue, we 
do right to hold them strictly to their proofs. 

But quite aside from that, the plaintiff's delays are altogether 
unexcused. The bill is now over a year old, and the defendant 
was justified in assuming that no immediate action was in mind. 
In the meantime he has built up a substantial business, of which a 
violent interruption, especially at this season, would be a severe 
hardship. Taking all things into consideration, it is plain that 
nothing should be done till the evidence can be fully heard and the 
plaintiff has developed his complete case. 

Of Section 3 of the Act of March 19, 1920, it is quite enough 
to say that there is no suggestion that the defendant has marked 
his bottles “Paris, France,” “wilfully and with intent to deceive.” 
Indeed Foy’s evidence on the trade-mark interference does not even 
prove that the scent is not wholly made in Paris. All he says is 
that it is bottled here, and there is nothing unlawful in putting 
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French scents into American bottles. Nobody cares where the 
bottles are made, however insistent she may be not only that the 
essences shall be made in Paris, but that the alcohol as well shall 
there be added. Motion denied. 


LerRNER Stores Corporation v. LerRNER Lapies’ APPAREL SuHop, 
INc., ET AL. 


New York Supreme Court, Appellate Division, First Dept. 
November 5, 1926 


Trape-Marks—Unrair Competition—“LerNer”—AppropRiATING EssENTIAL 

Part or Corporate NamMe—INJUNCTION. 

After plaintiff, a corporation made up of three brothers named 
Lerner, had established and popularized by nearly twenty years of 
use and advertising the name “Lerner” in connection with chain 
stores selling women’s apparel, the defendant, by appropriating and 
featuring the same name in a competing business, held to have in- 
vaded the former’s rights, and the decision of the lower court refus- 
ing to grant an injunction was reversed. 

In equity. Appeal from an order of the Supreme Court, New 
York County, denying plaintiff's motion for a temporary injunc- 
7) . ? 
tion. Reversed. 


Samuel D. Cohen, of counsel (Bertram L. Marks, on the brief), 
of New York City, for appellant. 

Irwin J. Sikawitt, of counsel (Shapiro & Sikawitt), of New 
York City, for respondents. 


Before JonHn Proctor Criarke, P. J., Victor J. Dow ina, 
Epwarp R. Fincu, Jonn V. McAvoy, and Francis Martin, JJ. 


Fincu, J.: This was an application for an injunction 
pendente lite restraining defendants from using the name “Lerner” 
either alone or in conjunction with other words or symbols, and 
restraining the defendants from advertising in any manner calcu- 
lated to deceive the public into the belief that the defendants’ busi- 
ness was a branch of the plaintiff's business. The motion was 
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denied, hence this appeal. The facts, in so far as necessary to 
show the reasons for the decision, are briefly as follows: About 
twenty years ago, or in 1907, three brothers of the name of Lerner 
started a corporation known as the “Lerner Waist Company” for 
the purpose of manufacturing ladies’ waists, blouses and apparel 
in the Borough of Manhattan. In 1916 they started to operate 
chain stores, adding to the sale of waists, blouses and apparel, 
hosiery, underwear and kindred articles. They now have a chain 
of fifty stores, thirty-four of which are located in the City of New 
York and are known as “Lerner Stores.” Plaintiff and its predeces- 
sor have expended an amount in excess of $1,000,000 for advertis- 
ing the name “Lerner” and it employs a large number of people. 
The yearly business runs into several millions annually. The three 
individual defendants, brothers of the name of Sigal, incorporated 
in July, 1926 a corporation known as “Lerner Ladies’ Apparel 
Shop, Inc.,” and have opened a store at No. 258 Canal Street, in 
the Borough of Manhattan. It is alleged that they have threatened 
to open other similar stores. From the exhibits in the papers on 
appeal it appears that the defendants in their display advertising 
do not emphasize their corporate name, but the name of “Lerner” 
standing alone, just as the plaintiff does. The additional part of 
the corporate name of the defendants is included in such small 
letters as not to be noticeable unless attention to it is particularly 
called. Moreover, the defendants have endeavored to copy the 
style of writing the name “Lerner” used by the plaintiff. Upon 
this appeal the defendants seek to bring what they are doing within 
the principle of the cases which hold that a person may not be 
enjoined from honestly using his own name in his own business 
because it is similar to that of a rival and that within certain limita- 
tions a person may likewise use his own name as part of the cor- 
porate title of the business in which he is engaged. The manner 
in which the defendants have sought to do this stamps it clearly 
as nothing but a makeshift and carries its own refutation. The 
defendants claim that in July, 1926, one Abraham Lerner and the 
defendants Sigal incorporated their business under the name of 
Lerner Ladies’ Apparel Shop, Inc. The certificate of incorpora- 
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tion of the defendants, annexed to the complaint, shows that this 
corporation was formed by the three defendants of the name of 
Sigal; that they were the sole three incorporators and subscribers 
for all of the shares of stock. Abraham Lerner makes an affidavit 
in which he gives this explanation as to why he did not join in 
the certificate of incorporation: “The reason why my name was 
not used in the certificate of incorporation was merely because I 
was busy in the store at the time it was drawn and it was not con- 
sidered important at the time to have my name appear as an incor- 
porator.” 

Apparently, as soon as this injunction was sought, it then was 
considered important to have the name of Abraham Lerner appear 
as a stockholder and as secretary of the company. Even now, 
however, Abraham Lerner does not state the number of shares of 
stock which he holds, but simply says, “I am a stockholder of 
Lerner Ladies’ Apparel Shop, Inc.” The acts of the defendant 
corporation to which attention has been called (namely, the featur- 
ing of the name “Lerner” in their corporate name and the disre- 
gard of the words “Ladies’ Shop,” so that it is impossible to de- 
cipher the words “Ladies Shop” without the aid of strong glasses 
and hardly even then, and the style of writing used, which has 
been so obviously copied), make the conclusion irresistible so far 
as can be deduced from these papers on appeal that there has been 
a studied attempt on the part of the defendants Sigal to make it 
appear that their shop is one of the many chain stores operated by 
the plaintiff corporation. When the defendants Sigal organized 
their corporation they might with propriety have chosen their own 
name as a part of the corporate title or, in default of this, they 
had a wide range of names to choose from. That they should have 
selected the name under which the plaintiff corporation was doing 
business not only in one store, but in fifty stores, and for which 
name the plaintiff had expended a large amount of money and 
effort in advertising and building up a good-will, was undoubtedly 
for the purpose of endeavoring to obtain the advantage of some of 
this good-will. This seeming subterfuge is heightened by the man- 


ner in which they now proclaim that Abraham Lerner is a stock- 
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holder and secretary of their corporation. One cannot escape the 
conclusion that Abraham Lerner is apparently brought into the 
business in order to afford a colorable reason for using his family 
name in the corporate title which was adopted. Under these cir- 
cumstances the plaintiff should not suffer the damages and con- 
sequences of the defendants’ acts, nor should the defendants profit 
from their acts while the parties must wait for a trial to take place 
and its ultimate conclusion. 

This case therefore falls within the principle stated in Henry 
Manufacturing Co., Inc., v. Henry Screen Manufacturing Co., Inc. 
(204 App. Div. 27, 29), where the court, through Mr. Justice Jay- 
cox, said: 

“The result of all the cases, as I view them, is that if the similarity 
of names is such that the public is likely to be deceived, then the plaintiff 
is entitled to the relief prayed for. A corporation cannot, by the adop- 
tion of a name so closely resembling that of another as to induce people 
to deal with it in the belief that they are dealing with the other, appro- 
priate the business of the first corporation. A corporation which has 
established a valuable business with a valuable reputation built up by 
years of upright dealing and the expenditure of large sums of money 
for advertising cannot be deprived of that business by a corporation 
which adopts a name which so closely resembles the former as to deceive 


the public by leading it to believe that it is dealing with the former when 
dealing with the latter.” 


In British-American Tobacco Co. v. British-American Cigar 
Stores Co. (211 Fed. 933, 935 [4 T. M. Rep. 293]), the court, 
through Coxe, J., said: 


“The words ‘British-American’ may be geographical or political, but 
in this controversy they have acquired a secondary meaning; they have 
been irrevocably associated with a large tobacco corporation for a decade, 
and any other tobacco company with the same name is sure to be asso- 
ciated in the public mind with the elder company and is sure to reap 
such benefits as accrue from such association. If there were any valid 
reason for adopting the name, or if the business were other than tobacco, 
there might be some reason for the defendant’s action, but no honest 
reason can be suggested for appropriating the name of the old and long- 
established company. In the absence of any plausible explanation we 
have a right to assume that the reason was to secure the advantages 
which would result from a supposed connection with the well-known 
company.” 


Moreover, even though the facts showed that Abraham Lerner 
was an integral part of the business of defendants, the name of 
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Lerner could not be employed in such manner as to constitute a 
fraud upon the plaintiff and a deception of the public. As was 
said by Judge Collin in World’s D. M. Ass’n v. Pierce (203 N. Y. 
119 [2 T. M. Rep. 23]): 


“It is a general principle of law that one’s name is his property, and 
he has the same right to its use and enjoyment as he has to that of any 
other species of property (Chas. S. Higgins Co. v. Higgins Soap Co., 144 
N. Y. 462; Brown Chemical Co. v. Meyer, 139 U. S. 540). It is, however, 
also a general principle of law that no man has the right to sell his 
products or goods as those of another. He may not through unfairness, 
artifice, misrepresentation or fraud injure the business of another or 
induce the public to believe his product is the product of that other. The 
law protects the honest dealer in the business which fairly is his, and the 
public from deception in trade. In this case, as in others which have been 
before the courts, these principles must, because of the identity in the 
surname of the defendant and the trade-name used by the plaintiff, be 
reconciled and amalgamated. * * * The defendant has the right to use 
his name. The plaintiff has the right to have the defendant use it in 
such a way as will not injure his business or mislead the public. When 
there is such a conflict of rights it is the duty of the court so to regulate 
the use of his name by the defendant that, due protection to the plaintiff 
being afforded, there will be as little injury to him as possible. Defendant 
should so use his name in connection with his remedies that he will obviate 
deception or with an explanation which will inform or be a notice to the 
public that these remedies are not those of plaintiff” (citing Herring-Hall- 
Marvin Safe Co. v. Hall’s Safe Co., 208 U. S. 554; Devlin v. Devlin, 69 
N. Y. 212; Meneely v. Meneely, 62 N. Y. 427). 


It follows that the order appealed from should be reversed, 


with $10 costs and disbursements, and the motion for an injunc- 
tion pendente lite granted, with $10 costs, upon giving an appro- 
priate bond. 

All concur. 
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Cire & DeLHOoMME v. De Gruy 
(107 S. R. 130) 


Supreme Court of Louisiana 
January 1, 1926 


Rehearing Denied February 1, 1926 


Trape-Marxs—Ricunt to Use sy CoNnveyANCE OF BusINESS. 

An act of sale conveying “all and singular the drug store business 
known as Bijou No. 5” gave purchasers thereunder the right to use 
the trade-name “Bijou No. 5” in connection with their business. 

Same—RecisTRaTION OF Name Arter CoNvEYANCE TO DerenpaNnt HeEtp 

IntrcaL—Unrair Competition. 

Where act of sale conveyed the right to use trade-name, sellers’ 
conduct thereafter in registering trade-name and requesting plain- 
tiffs to desist from use of name, and circulating reports that plain- 
tiffs’ use was without lega! right, was unwarranted invasion of plain- 
tiffs’ legal right to such use. 

Same—Same—Svit—Damaces—A mount. 

Five hundred dollars damages for wrongfully registering trade- 

name which plaintiff was authorized to use under written act of sale, 


and for circulating report that plaintiffs’ use thereof was not author- 
ized, held not excessive. 


In equity. Action to enjoin use of trade-name. Judgment 
for plaintiffs, and defendant appeals. Affirmed. 


Walter L. Gleason, of New Orleans, La., for appellant. 
L. Walter Cockfield, of New Orleans, La., for appellees. 


Lanp, J.: On March 2, 1920, the defendant, Raoul V. De 
Gruy, and Edward Wunderlich sold to the plaintiffs Elmore Cire 
and Charles M. Delhomme “all and singular the drug store busi- 
ness known as ‘Bijou No. 5, situate 6101 Hurst Street, corner of 
Webster Street, in the city of New Orleans.” 

This sale also included “all stock, fixtures, good-will, right of 
occupancy under lease beginning March 1, 1920, and ending Feb- 


ruary 28, 1930, and all appurtenances thereunto belonging, and all 


as fully known to the parties hereto, and more particularly set 
forth in the inventory taken by the parties.” 
On January 18, 1921, the defendant, Raoul V. De Gruy, regis- 


tered with the secretary of state the trade-mark “Bijou Pharmacy,” 
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and on March 26, 1921, the plaintiffs were notified by letter written 
by the attorney of defendant that this trade-mark had been used 
by Wunderlich & DeGruy, and had been legally registered with 
the secretary, and demand was made upon plaintiffs to desist in 
violating the right of Wunderlich & De Gruy to the exclusive use 
of the term. 

On June 26, 1922, plaintiffs filed the present suit against the 
defendant, Raoul V. De Gruy, for damages in the sum of $5,302, 
alleging the wrongful act of defendant in causing registration of 
said trade-mark, and the circulation of information that petitioner 
was using the name “Bijou Pharmacy,’ without legal right to do so. 

The damages claimed by plaintiffs are itemized as follows: 


For mental suffering and annoyance 
For damage to business 
For expense in protecting their business 


The jury awarded plaintiffs damages in the sum of $500, and 
defendant has appealed. 

1. It is patent from the language of the act of sale conveying 
to plaintiffs ‘“‘all and singular the drug store business known as 
Bijou No. 5” that plaintiffs acquired the right to use the trade- 
name “Bijou No. 5” in connection with their drug business. At 
the date of the sale, March 2, 1920, this trade-name had not been 
registered by defendant. In fact, it was not recorded by him with 
the secretary of state until January 18, 1921. Six months after 
the sale defendant caused a contract in his name for a private phone 
that had been used in the “Bijou No. 5” to be transferred to plain- 
tiffs as a “Bijou No. 5” phone. 

It was not until March 26, 1921, or over a year after the sale, 
and over two months after the registry of the trade-mark, that 
defendant made a feeble effort to assert his right to the exclusive 
use of the trade-mark “Bijou No. 5” through a letter of protest 
against its use by plaintiffs, written by his attorney. However, no 
injunction was ever issued against plaintiffs to restrain them from 
the use of the trade-mark, and defendant admitted, when called on 
cross-examination by plaintiffs, that the reason that he discontinued 
the suit against plaintiffs was that his attorney had advised him 
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“that it was better to let the matter drop, or something to that 
effect.” 

The testimony of defendant and Wunderlich that, at the time 
of the sale, it was understood that plaintiffs should be permitted 
to use the trade-name “Bijou No. 5” only for a reasonable time 
was objected to by counsel for plaintiffs, and should have been 
excluded as contradicting or varying the written act of sale in the 
case. 

Defendant admits in his testimony on cross-examination by 
plaintiffs that, in addition to causing the letter to be written to 
plaintiffs by his attorney, he called plaintiffs over the phone and 
requested them to desist from using this trade-name. He admits 
that he advised the creditors of plaintiffs that he had recorded the 
trade-mark. 

The testimony shows also that defendant gave similar advice 
to a label drummer. 

The conduct of defendant was a clear and unwarranted inva- 
sion of plaintiffs’ legal right to the use of this trade-name, aside 
from the annoyance and humiliation to which plaintiffs were sub- 
jected. 

On January 1, 1921, the defendant owned three of the six 
“Bijou” drug stores formerly operated in the city of New Orleans 
by the partnership of Wunderlich & De Gruys; Wunderlich retain- 
ing the ownership of drug store No. 3. 

Under the circumstances of the case, plaintiffs should obtain 
substantial damages, and we are of the opinion that the verdict of 
$500 is not excessive. 

Defendant complains that plaintiffs are not entitled to recover 
attorneys’ fees as a part of the damages. As the verdict of the 
jury is a lump sum of $500, it is not apparent to us that attorneys’ 
fees have been included in this amount. 

Judgment affirmed. 





APPLICATION OF THE REO MOTOR CAR CO. 11 
1 
In THE MatTTer OF THE APPLICATION OF THE REo Moror Car 
CoMPANY 


Court of Appeals of the District of Columbia 
December 6, 1926 


Trape-Marks—“Sprep Wacon” ror Motor Trucks—Hetp Descriptive. 
The term “Speed Wagon” is aptly descriptive of a quick-moving 

truck for carrying freight or merchandise; and the Commissioner’s 

decision denying registration was affirmed. 

E. J. Stoddard, J. H. Milans and C. T. Milans, of Washing- 
ton, D. C., for appellee. 

T. A. Hostetler, of Washington, D. C., for Commissioner of 
Patents. 


Appeal from the Commissioner of Patents, denying registra- 
tion. Affirmed. For the Commissioner’s decision see 15 T. M. Rep. 
325. 


Before Martin, Chief Justice, Van Orspe., Associate Justice, 
and Hatrie.tp, Judge of the United States Court of Custom Ap- 
peals. 


Martin, C. J.: This is an appeal from a decision of the 


Commissioner of Patents denying appellant’s application for regis- 
tration of a trade-mark under the Act of February 20, 1905. 

The appellant manufactures and deals in light motor trucks, 
and applies for registration of the words “Speed Wagon” under 
the Act of February 20, 1905, as a trade-mark for use for such 
trucks. 


It appears that in the year 1919 the appellant filed a similar 
application in the Patent Office, seeking registration under the Act 
of February 20, 1905, of the same trade-mark, to wit, “Speed 
Wagon,” for use upon such trucks. This application was denied 
by the Commissioner of Patents upon the ground that the mark 
was descriptive, and therefore was not registrable under the act. 
No appeal was taken from that decision. Subsequently thereto, 
the Act of March 19, 1920 was passed, and appellant registered 
the mark under that act. 
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Afterwards, to wit, on September 5, 1924, appellant again 
filed an application for the registration of the same trade-mark, 
to wit, “Speed Wagon,” under the Act of February 20, 1905, this 
application being virtually a repetition of the former one already 
denied. In the present application it is stated that the word 
“Speed” as part of the mark, has the suggestion of progress, good 
fortune and success, or something tending to promote the same, 
while the word “Wagon” denotes a vehicle designed for carrying 
goods and commercial purposes; and that this is the primary mean- 
ing of the words “as contradistinguished from rapidity of motion.” 
It is also stated that “the term was adopted to typify the idea of 
modifying the rate of motion, and ease of handling and properly 


‘ 


adjusting each of said characteristics to the others, to meet the 
requirements of commerce, as well as securing other desirable char- 
acteristics going to make up the type of vehicle conceived.” 

The application was denied by concurring decisions in the 
Patent Office, whereupon this appeal was taken. 

We agree with the decision. It is well within common knowl- 
edge that the usual and ordinary signification of the word “Speed,” 
when used in relation to any vehicle, is rapidity of motion. It is 
true that the form of the word in this instance is that of a noun, 
but its use in combination with the word “Wagon” is virtually that 
of an adjective. The composite term “Speed Wagon” is aptly 
descriptive of a quick-moving truck for carrying freight or mer- 
chandise, and the applicant cannot secure an exclusive right to the 
use of such descriptive words as applicable to automobile trucks, 
and thereby prevent a like use of them by the general public. In 
our opinion, therefore, the earlier decision of the Commissioner 
of Patents denying registration to the same mark under the Act 
of February 20, 1905, was correct; as is also the present like 
decision. See Reo Motor Car Co. v. Traffic Motor Truck Co., 55 
App. D. C. 227 [15 T. M. Rep. 159]. Various questions of laches, 
estoppel and res judicata are suggested by the record, but it seems 
needless to discuss them in view of our present conclusion. 


The decision of the Commissioner of Patents is accordingly 
affirmed. 





AMERICAN WATCH IMPORT CO. V. WESTERN CLOCK CO. 13 


American Watcu Import Company v. WesteRN CLock CoMPANY 
Court of Appeals of the District of Columbia 
December 6, 1926 


TrapE-Marks—Opposition—“America” AND “Americus” oN CLOCKS AND 
WatcHes—ConFusiInG SIMILARITY. 

The word “Americus,” used on watches, held to be confusingly 

similar to the name “America,” registered under the ten-year clause 
of the Act of 1905 for use on clocks. 


Appeal from the Commissioner of Patents in an opposition 


case. Affirmed. For Commissioner’s decision see 15 T. M. Rep. 
271. 


O. F. Barthel, of Detroit, Mich., for appellant. 
E. 8. Rogers, of Chicago, Ill., for appellee. 


- Before Martin, Chief Justice, VAN Orspet, Associate Justice, 
and Hatrie.p, Judge of the United States Court of Customs Ap- 
peals. 


Martin, C. J.: This is an appeal from a decision of the 
Commissioner of Patents sustaining an opposition to the registra- 
tion of a trade-mark. 

The record discloses that on December 4, 1906, the appellee, 
the Western Clock Company, regularly obtained a registration in 
the Patent Office of its trade-mark consisting of the name “Amer- 
ica,’ for use upon clocks. The registration was allowed under 
the proviso in Section 5 of the Act of February 20, 1905, per- 
mitting the registration of marks which had been in the actual and 
exclusive use of the applicant or his predecessors for ten years 
next preceding the passage of the act. The appellee has continued 
in the use of the registered mark, having sold more than twelve 
million clocks bearing it, and having spent more than seven hun- 
dred thousand dollars in advertising its America clocks. 

On May 20, 1923, the appellant, the American Watch Import 
Company, filed an application in the Patent Office for registration 
of its trade-mark consisting of the word “Americus,” for use upon 
watches, claiming use of the mark in its business since June 1, 1922. 
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This application was opposed by the appellee as an attempted 
infringement of its prior mark, the appellee claiming that the goods 
in question, to wit, clocks and watches, were of the same descriptive 
properties, and that the substantial identity of the two marks 
would be likely to lead to confusion in the trade, to its damage. 

The opposition was heard upon testimony, and was sustained 
by concurring decisions in the Patent Office, whereupon this appeal 
was taken. 

We think this decision was correct. It is true the name 
“America” is a geographical name which is not capable of exclu- 
sive appropriation as a trade-mark at common law. But it has 


been held that such a mark may be registered under the ten-year 
proviso of the Act of February 20, 1905. Scandinavia Belting 
Co. v. Asbestos & Rubber Works, 257 Fed. 987 [9 T. M. Rep. 136]. 
See also Thaddeus Davids Co. v. Davids Mfg. Co., 283 U. S. 461 
[4 T. M. Rep. 175]. 

The names “Americus” and “America” are obviously so sim- 
ilar as to be likely to cause confusion in the trade if used upon 


goods having the same descriptive properties, such as watches and 
clocks. This would probably lead to the appropriation by the 
later registrant of the good-will built up by the opposer, to the 
injury and damage of the latter. In N. W. Wolf & Sons v. Lord & 
Taylor, 41 App. D. C. 514 [4 T. M. Rep. 219], this court held 
that the registration, for knitted and textile underwear, of a trade- 
mark which is identical with a registered mark in use by the 
opposer for hosiery, will be denied as tending to mislead or con- 
fuse the purchasing public; and damage to the opposer need not 
be shown, since such a conflict implies damage, both to the opposer 
and to the public. See also Oppenheim, Oberndorf & Co., Inc. v. 
President Suspender Co., 3 Fed. (2d) 88 [15 T. M. Rep. 80]. 

The record does not disclose any actual abandonment by ap- 
pellee of its mark; nor do we find that appellee’s mark was used 
as a “grade-mark”’ only; nor that appellee is estopped from main- 
taining its present opposition. 


“This court has adopted a strict rule in refusing registration in all 
cases where the apparent similarity would probably lead to confusion in 
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trade, holding that the field of selection for marks is so broad that no 
necessity exists for the invasion of one trader upon even the apparent 
rights of another, and that the broadest protection will be afforded the 
purchasing, consuming public by the courts.” Summit City Soap Works 
v. Standard Soap Company, 37 App. D. C. 604 [2 T. M. Rep. 36]. 

Upon a consideration of the entire record we affirm the deci- 


sion of the Commissioner of Patents. 


Tue Davies-Youne Soap Co. v. Tue Serie Co. 
Court of Appeals of the District of Columbia 
December 6, 1926 


Trape-Marxs—Opposition—“Dysco” ano “Setco” not DeceptiveLy SriM1- 
LAR. 
The words “Dysco” and “Selco” held not to be so similar as to 
be liable to cause confusion in trade. 


Appeal from the Commissioner of Patents in an opposition 
case. Affirmed. For the Commissioner’s decision see 15 T. M. 
Rep. 269. 


W. L. Symons, of Washington, D. C., and H. S. Smith, of 
Dayton, Ohio, for appellant. 
E. H. Talbert, of Washington, D. C., for appellee. 


Before Martin, Chief Justice, Van Orspet, Associate Justice, 
and Hatrie.p, Judge of the United States Court of Customs Ap- 
peals. 


Martin, C. J.: This is an appeal from a decision of the 
Commissioner of Patents dismissing the opposition of appellant 
to the registration of a trade-mark applied for by the appellee. 


The trade-marks in question are for use upon similar goods, 
to wit, vegetable oil cleaning soap. 

On August 15, 1922, the appellant obtained registration of 
the mark “Dysco” for use upon its goods, having used the mark 
since July 1, 1921. In the month of July, 1928, the appellee began 
the use of the word “‘Selco” as the trade-mark for similar goods, 
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and on February 14, 1924, filed its present application for regis- 
tration. The application was opposed by appellant upon a claim 
that the names are so similar as to be likely to produce confusion 
in trade and commerce. The opposition was overruled and dis- 
missed by concurring decisions of the Patent Office, hence this 
appeal. 

The two words in question are purely arbitrary and devoid 
of definition. The name “Dysco” is composed of the initial letters 
of appellant’s name, to wit, Davies-Young Soap Co., arranged in 
order, with the abbreviation “Co.” used as a final syllable, thereby 
forming the word “Dysco.” The name “Selco” is somewhat simi- 
larly formed, being composed of the first syllable of the company 
name “Selig,” together with the abbreviation “Co.” as a final syl- 
lable, thereby producing the name ‘“‘Selco.”’ 

The opposition of appellant was dismissed by the Examiner 
of Interferences, and the applicant was adjudged to be entitled 
to the registration applied for. This decision was affirmed by the 
Commissioner of Patents. 


We do not find it necessary to review or discuss the various 
cases which have been cited by counsel, but content ourselves with 
saying that in our opinion the words “Dysco” and “Selco” are not 
so similar either in appearance or pronunciation, as to make con- 
fusion in the trade probable. 


The decision of the Commissioner of Patents is therefore 


affirmed. 
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Haas Brotruers Fasrics Corporation v. Buss, Fasyan & 
CoMPANY 


Court of Appeals of the District of Columbia 
December 6, 1926 


Trape-Marks—Goops oF SAME DescripTivE Properties. 
Seersucker fabrics, composed of cotton, or of cotton and artificial 


silk, used in dresses, held to be of the same descriptive properties as 
sheer silk piece goods. 


SamE—“RIPLEENE” AND “RiIpPLeETTE”—CONFUSINGLY S1imiILar—ApPpeAL—AF- 
FIRMAL, 


The words “Ripleene” and “Riplette,’ being alike in sound, ap- 
pearance and meaning, and of the same length, held confusingly 
similar. 

Appeal from the Commissioner of Patents in an opposition 
case. Affirmed. For the Commissioner’s decision see 15 T. M. 
Rep. 270. 


H. H. Benjamin, of Washington, D. C., and I. W. Hirshfield, 
of New York City, for appellant. 
G. P. Dike, of Boston, Mass., for appellee. 


Before Martin, Chief Justice, Van Orspe., Associate Justice, 


and Harrieip, Judge of the United States Court of Customs Ap- 
peals. 


Martin, C. J.: This is an appeal from a decision of the 
Commissioner of Patents sustaining an opposition to the registra- 
tion of a trade-mark. 

The opposers, Bliss, Fabyan & Company, are sole distributors 
for numerous manufacturers of cotton and artificial silk goods. 
Among these are crinkly, seersucker fabrics composed of cotton, or 
of cotton and artificial silk, used in large part for dresses for women 
and children. In January, 1910, they adopted the word “Riplette”’ 


as their trade-mark for goods of various classes including these, 
and on March 12, 1910, they obtained a registration thereof in 
the Patent Office. They have used the mark continuously ever 
since in the sale of their goods, both in this country and abroad. 
On February 6, 1924, the appellant, Haas Brothers Fabrics 
Corporation, applied for the registration of the word “Ripleene”’ 
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as a trade-mark for various goods, which have since been limited 


by applicant to “sheer silk piece goods.” In the application use 
of the mark was claimed since March 7, 1921. 

The present opposition was then filed, and testimony was taken. 
The Commissioner of Patents sustained the opposition, whereupon 
this appeal was taken. 

We agree with the decision of the Commissioner. The words 
in question, to wit, “Riplette’’ and “Ripleene,”’ are confusingly 
similar. As stated by the Commissioner, “The words look alike, 
sound alike, are of the same length, have the same number of 
syllables, and have the same suggestive meaning.” It is quite cer- 
tain that marks so nearly identical as these, if applied to goods 
having the same descriptive properties, would confuse the ordinary 
purchasing public as to the origin of the goods, and lead to injustice 
as between the parties. 

In Goodrich Drug Company v. Cassada Manufacturing Com- 
pany, 46 App. D. C. 146, 147 [7 T. M. Rep. 275], this court held 
that “Velvetina” and “Velvelite’”’ as trade-marks for face powder 
were confusingly similar, and spoke as follows: 


“In this sort of a case, little aid is to be secured from the decisions 
of the courts in similar cases. The decision, after all, must be based 
largely upon the impression conveyed to the mind of the court as to the 
probable result of the use of these marks upon the same kind of goods. 
That it could be likely to lead to confusion we have no doubt, but, if a 
doubt existed, it should be resolved for the protection of the public in 
whose interest the prohibition of the statute as to the registration of trade- 
marks likely to create confusion in trade was enacted.” 

We are equally confident that the goods in question as shown 
by certain of the exhibits, are of the same descriptive properties, 
and that the purchasing public seeing them sold under the same 
mark would naturally believe that they had the same commercial 
origin in point of manufacture or marketing. E-Z Waist Company 
v. Reliance Manufacturing Co., 52 App. D. C. 291 [18 T. M. 
Rep. 96]; Oppenheim, Oberndorf § Co., Inc. v. President Sus- 
pender Co., 55 App. D. C. 147 [15 T. M. Rep. 80]. 

The decision of the Commissioner of Patents is accordingly 
affirmed. 
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Tue Fries & Fries Company v. Tue Excet Company, Inc. 
Court of Appeals of the District of Columbia 
December 6, 1926 


TrapE-Marks—INTERFERENCE—“X L-Rus” ann “Excet Rus’—Conrvusino 
SIMILARITY. 
The marks “X L-Rub” and “Excel Rub,” both used on denatured 
alcohol for massage purposes, held confusingly similar. 
Same—Same—Score—DescriPtivENEss OF Mark nor at Issue. 
The question of descriptiveness cannot be raised in an interfer- 
ence proceeding, since priority of use is the only issue involved therein. 
Same—Same—Pnriority—Nor To se Countep From Date or AssicNor’s Use 
Wuen Business Was not ‘TRANSFERRED. 
Where appellant’s mark was used by its business predecessor at 
a date earlier than that claimed by appellee, but said predecessor did 
not transfer to former the business or good-will, appellant’s use held 
to date only from the time it first began such use. 
Appeal from the Commissioner’s decision in an interference 
proceeding. Affirmed. For Commissioner’s decision see 15 T. M. 


Rep. 267. 


J. H. Milans and C. T. Milans, of Washington, D. C., for 
appellant. 
J. N. Ramsey, of Cincinnati, Ohio, for appellee. 


Before Martin, Chief Justice, Van Orspe., Associate Justice, 
and Hatrie.p, Judge of the United States Court of Customs Ap- 
peals. 


Van Orspvext, A. J.: This is a trade-mark interference be- 
tween two applications for trade-marks to be used on denatured 
alcohol for massage purposes. The mark of the appellant com- 


pany is “X L-Rub” and the mark of the appellee company is 


Gxcel ~ {at 
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In its application the Fries & Fries Company, the senior party, 
alleges its earliest date of use February 1, 1922. The junior party, 
the Excel Company, established use of its mark at a date prior 
to the date claimed by the appellant company. The tribunals be- 
low held that the marks were confusingly similar and consequently 
were not both entitled to registration, and accorded registration to 
“Excel Rub,” the mark of appellee company. 

It is now urged on behalf of appellant company that the mark 
“X L-Rub” was used by the X. L. Pharmacal Company prior to 
1918, and that under an assignment of said mark dated March 14, 
1924, they are entitled to date their title back to 1913, a date prior 
to the earliest date claimed by appellee company. 

It will be observed that this assignment was acquired almost 
two years after the application of appellant company was filed, 
but in any event it could not be made to relate back to the use 
of the mark by the X. L. Pharmacal Company, since the business 
of that company was not transferred and the good-will of the 
business did not accompany the assignment of the mark. All 
that the appellant company acquired was the right to use that 
mark as against its prior owner. It acquired no such right from 
the prior owner as would enable it to attach its use to the use 
made by its assignor. The Commissioner was, therefore, right 
in holding that appellee company was entitled to no earlier date 
than February, 1922. 

It is contended, however, that the Excel Company is not en- 
titled to register the mark “Excel Rub” for the reason that it is 
descriptive of the quality of the goods to which the mark is applied. 
This question cannot be raised in this case, since priority of use 


is the only issue involved in an interference proceeding. The right 
of appellee company to register its mark “Excel Rub” may be 
challenged in the Patent Office by a competent party in a proper 
action. 


The decision of the Commissioner is affirmed. 





MY OWN CO. V. THE JANSZEN GROCERY CO. 


My Own Company v. THE JANszEN Grocery Company 
Court of Appeals of the District of Columbia 
December 6, 1926 


Trape-Marxks—Opposition—‘My Own” For Foon Propucts—INsuFFriciENCcY 
or TEsTrMony. 
In an opposition to the registration of the words “My Own” as 
a trade-mark for various food products, it was held that testimony 
offered by appellant was insufficient to establish a date of use prior 
to that of appellee. 


Appeal from the Commissioner in an opposition case. Af- 
firmed. For Commissioner’s decision see 15 T. M. Rep. 274. 


W. F. Murray, of Cincinnati, Ohio, for appellant. 
A. E. Wallace, of Chicago, Ill., for appellee. 


Before Martin, Chief Justice, Van Orspex, Associate Justice, 
and Harrietp, Judge of the United States Court of Customs Ap- 
peals. 


Van Orsvet, A. J.: This is an appeal from the decision of 
the Commissioner of Patents, sustaining the notice of opposition 
filed by appellee, The Janszen Grocery Company, to the applica- 
tion of appellant, My Own Company, for the registration of the 
trade-mark ““My Own” for food products, condiments, canned fruits 
and vegetables, canned soups, and canned condensed and evaporated 
milk. 

It is conceded by the opposer that the mark has been used in 
interstate commerce by appellant company since May 29, 1922; 
but the opposer offered evidence tending to establish its use of 
“My Own” as a trade-mark for canned goods since the year 1900. 
The case turns upon the sufficiency of the testimony to establish 
prior use by appellee company during the period named. 

It is unnecessary for us to review the testimony of the wit- 
nesses on this point. It was held sufficient by the various tribunals 
below to conclusively establish prior use of the mark by appellee 
company. A careful review of the record convinces us that this 
conclusion is correct. To hold otherwise would require us to dis- 
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credit a number of witnesses, whose testimony we think is entitled 
to belief. In this view of the case we are convinced that the Com- 
missioner was right in rejecting the registration of appellant’s 
mark. 

The decision of the Commissioner is affirmed. 


Tue PatrrerRsoN-SarGENT ComMpaANy v. Brapiey-WIise Paint 
CoMPANY 


Court of Appeals of the District of Columbia 
December 6, 1926 


Trape-M arks—OpposITION—DIFFERENTIATING FEATURES. 

A mark consisting of a picture of a bucket of paint, with a 
painter in workman’s clothes carrying a paint brush in one hand 
standing therein, together with the word “Bradley’s” appearing across 
the side of the bucket held not to conflict with a mark comprising a 
paint can, with a man in civilian clothes lifting the lid thereof and 
peering within, together with the accompanying slogan “Look into 
it,” shown on the can, and a ring of white displaying name of 
opposing company, with the letters “B P S” visible in the ring on 
an orange background. 


Appeal from the Commissioner of Patents in an opposition 
case. Affirmed. For Commissioner’s decision see 15 T. M. Rep. 
383. 


E. R. Alexander, of Cleveland, Ohio, for appellant. 
A. J. Fine, of Chicago, IIl., for appellee. 


Before Martin, Chief Justice, Van Orspe., Associate Justice, 
and Hatrie.p, Judge of the United States Court of Customs Ap- 
peals. 


Martin, C. J.: This is an appeal from a decision of the 
Commissioner of Patents, granting appellee’s application for a 
registration of its trade-mark, over the opposition of the appellant. 

The goods of the respective parties are of the same character, 
to wit, paints, varnishes, enamels, oils, stains, etc. The appellee’s 
application was filed on October 12 1928, use being claimed since 
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April, 1921. The opposer’s mark was in use as early as the year 
1907, and was the subject of several registrations in that year. 
The sole question in the case is whether the appellee’s mark is so 
similar to the appellant’s prior registrations as to be likely to cause 
confusion in trade. Upon that issue there are concurring decisions 
of the Patent Office in favor of the appellee. 

The marks in question are aptly described in the Commis- 


sioner’s decision as follows: 

“The applicant seeks registration of two trade-marks, both including 
a representation of a bucket of paint, open and having a painter in work- 
man’s clothes carrying a paint brush in one hand standing in the bucket. 
Across the side of the bucket appears the word ‘Bradley’s’ and a second 
smaller representation of the mark. The representation of the workman, 
or painter, is surrounded by a ring. The background within the ring is 
colored red, as indicated by the specimens. One of the applications for 
registration differs from the other only in having the slogan, ‘Service in 
Every Can,’ appear on the face of the ring about the painter or workman. 

“Opposer has registered its mark and it comprises a paint can having 
a lid thereon, together with a picture of a man in civilian clothes lifting 
one edge of the lid and peering into the can. There is an accompanying 
slogan, ‘Look Into It,’ printed below the can. On the side of the can 
appears a ring of white having the name of the opposer company printed 
on the face of the ring together with the cities in which such company 
presumably has offices or distributing plants. Within this white ring 
are the letters ‘B P S’ upon an orange background.” 

We agree with the view that these marks are not sufficiently 
similar in appearances as to be likely to cause confusion in trade 
or commerce. It is true that the figures of a paint can and a man 
are conspicuous parts of each mark, but their relative positions, 
together with the dissimilar attitudes and clothing of the men, 
produce an effect of contrast rather than resemblance. Notwith- 
standing the prior registration by appellant, the appellee had the 
right to use the figures of a paint can and a man as part of its 
mark, provided this be done without deceptive imitation of the 


appellant’s mark. 

We think that an inspection of the competing marks is suff- 
cient authority for the conclusion that appellee’s mark falls within 
that right. The testimony of the several witnesses examined by 
appellant is not sufficient to overcome this conclusion. 

The decision of the Commissioner of Patents is affirmed. 
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DECISIONS OF THE COMMISSIONER OF PATENTS 
Conflicting Marks 


Kinnan, F. A. C.: The party Smalley has appealed from the 
decision of the examiner of trade-mark interferences, adjudging she 
is not entitled to the registration for which she has made applica- 
tion. The ground of the decision is that the mark for which she 
seeks registration so nearly resembles the. registered mark of the 
Educational Films Corporation of America as to be likely to cause 
confusion or mistake in the mind of the public or deceive purchasers, 
and that she was later to adopt the mark than the interfering party. 

The Educational Films Corporation of America obtained regis- 
tration No. 150798 on January 10, 1922, on an application filed 
May 18, 1921, of a mark consisting of a representation of the 
Aladdin or Greek lamp with a somewhat peculiar flame or smoke 
rising from the lamp and having placed beneath the representation 
the words “The Spice of the Program,” used on motion pictures, 
Class 26, Measuring and Scientific Appliances. The applicant 
Smalley seeks registration of the representation of a conventional 
seal upon which is shown an Aladdin or Grecian lamp enclosed in 
concentric circles between which latter appear the words “Lois 
Weber Productions,’ used upon motion picture films, positives, 
negatives, stills, pictures, ete. The application was filed September 
2, 1922. 

Both parties have taken testimony. It satisfactorily appears 
that as early as 1917 the applicant had adopted and used the design 
of her application upon films produced under her direction and that 
she has continuously so used this design upon other films from that 
date until substantially the present time. 

The evidence submitted on the part of the registrant fairly 
establishes the earliest date upon which the registered trade-mark 
of this Educational Films Corporation of America was used in 
1920, and that such use has been continuous to substantially the 
present time. Upon this showing it is evident the applicant was 
first in the field by several years. The registrant, however, has 
submitted evidence which fairly establishes use as a trade-mark of 
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a design consisting of the representation of a globe upon which 
appears a map of a portion of the world, while at each lower corner 
is a representation of an Aladdin or Grecian lamp, the name of 
the corporation being placed in a curve or portion of a circle 
around and above the representation of the globe. There are many 
exhibits filed, notably those numbered 15 and 17 showing such a 
design and number 16 showing the design on a somewhat larger 
scale. It is regarded, in consequence, as fairly established that 
the registrant was earlier in the field with this design comprising 
the representation of the globe, the two lamps and the corporate 
name. 

In view of the foregoing, the registrant is entitled to prevail if 
the mark sought to be registered by the applicant is so similar to 
the registrant’s mark as to be likely to cause confusion or origin or 
of ownership. It is believed the representation of the lamp in the 
designs employed by the registrant in 1916 and 1917 constitutes 
at least, one of the distinctive features of such design and that the 
applicant, in adopting that one feature of the lamp substantially 
by itself and making it almost the entire mark has adopted a design 
so similar to that of the registrant’s earlier globe and lamp design 
as to cause confusion in the mind of the public. A lamp of this 
character is purely fanciful when applied to this class of goods and 
it is believed the average purchaser or dealer in the registrant’s 
goods would be led to think, even if he noted the actual difference 
in the two designs, that the goods of the applicant were produced 
by the registrant corporation. It is thought the case of Carmel 
Wine Company v. California Winery, 174 O. G. 586, 38 App. D. C. 
1 [2 T. M. Rep. 33], is controlling in the case at bar. 

The brief of the registrant seeks to establish that the applicant 
has not shown trade-mark use of the design; that she sells nothing 
but service; that she is an employee of the Universal Film Manu- 
facturing Company, and that she expended the money of these dis- 
tributors, rather than her own funds in producing the pictures taken 
over and distributed by such distributing company. It would seem, 


in view of the above disposition of the case, unnecessary to review 
this phase of the matter. 
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The decision of the examiner of trade-mark interferences ad- 


judging the applicant, Florence Lois Weber Smalley, not entitled 


to the registration for which she has applied is affirmed.* 


Petition for Suspension 


Rosertson, C.: A petition has been filed by the Virginia 
Dare Extract Co., Inc., asking for a reversal of the decision of 
but the examiner of interferences states in his decision that it was 
this interference until the outcome of a suit now pending in the 
United States District Court of Maryland, in which the senior 
party to this interference is the plaintiff and the junior party the 
defendant. 

The record shows that when the Virginia Dare Company filed 
its application a request was made for an interference with the 
application of the Virginia Dare Extract Co., Inc., whose mark 
had been published. The interference was declared on July 18, 
1925. Testimony on behalf of the junior party was filed on March 
12, 1926. It does not appear exactly when the suit was brought, 
but the examiner of interferences states in his decision that it was 
admitted at the hearing before him “the suit referred to in the 
motion has but recently been instituted.” 

This case differs from the case of Benjamin Paris v. John F. 
Reichard, 146 Ms. Dec., 259 [15 T. M. Rep. 100], relied on by 
petitioner, in that there the equity suit was first brought. 

Having allowed the junior party to take testimony without 
making any effort to have the matters complained of adjudicated 
by the court, the senior party cannot now complain if the junior 
party insists upon this case going to final hearing. 

For the reasons above stated it is deemed that the request for 
suspension was properly refused. 

The petition is denied.” 

* Florence Lois Weber Smalley v. Educational Films Corporation of 
America, 151 M. D. » Dec. 22, 1926. 


*The Virginia Dare Company v. Virginia Dare Extract Co., Inc., 151 
M. D. » Sept. 17, 1926. 








